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HEADING OF JUDGMENT IN APPEAL 

District: Udalguri 

IN THE COURT OF CIVIL JUDGE, UDALGURI, ASSAM 

PRESENT:  NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

                      Monday, the 19th day of June, 2017. 

Title Appeal-08 of 2016 

  SRI NAGEN BISWAS & ANR.       ---------- Appellants/Defendants. 

              -Vs- 

 SRI PUSPARAM BAISHYA           ---------- Respondent/Plaintiff. 

    This appeal came in for final hearing on 01-06-2017 in presence of- 

1. Mr M.C Narzary            ------ Ld Counsel for the Appellants. 
 

2. Mr P. Sutradhar            ------ Ld Counsel for the Respondent. 
Cases referred –                                          Para No- 

1. 2007 (2)GLT 976               -----  19 
2. 2015 (5) GLT 107              -----  21 
3. 2004 (1) GLT 208              -----  22 
4. 1996 (1) GLT 272              -----  23 
5. 2006 (1) GLT 161              -----  24 
6. 2004 (1) GLT 482              -----  35,37 & 43 
7. 1984 (2) GLR 8                 -----  36 
8. 1990 (2) GLR 412              -----  38 & 43 
9. 2009 (4) GLT 611              ------ 40 
10.  2004 (1) GLT 269             -----  41 
11.  2005 (SUPPL) GLT 453      -----  42 
12.  2009 (1) GLT 324             -----  48 

 
            And having stood for consideration to this day, the Court delivered the 

following judgment- 

J U D G M E N T 

1.        Challenge in this appeal is to the Judgment dated 06.10.2016 and 

Decree dated 18.10.2016 passed by the ld Munsiff, Udalguri in Title Suit No-

07/2011 decreeing the suit of the Plaintiff/Respondent. 
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2.       It is to be stated here that earlier the ld Munsiff vide judgment dated 

19.10.2015 and decree dated 29.10.2015, decreed this suit of the 

plaintiff/respondent on contest with cost. Being aggrieved with the said 

judgment and decree, the defendants/appellants preferred an appeal before this 

Court. In the said appeal, my ld predecessor vide judgment and order dated 

17.03.2016 remanded back the instant suit to the ld Munsiff, Udalguri directing 

the ld Munsiff to issue fresh Advocate Commission to ascertain the status of suit 

land and to determine Issue No-V and IX by ascertaining the question of fact as 

to whether the Schedule-C land is a part of the patta land belonging to the 

plaintiff/respondent or is a government land. After the remanding of the suit, the 

ld Munsiff passed the judgment and decree which is under challenge here. 

3.      To evaluate the judgment and decree passed by the ld Munsiff,Udalguri in 

the aforesaid Title Suit, I deem it wise to put the pleadings of both the sides on 

record. 

4.      Case of the Plaintiff/Respondent: The case of the plaintiff/respondent 

is that he is the owner of the 2 kathas 14 lechas of land covered by Dag No-96 

and Periodic Patta No-123 in the village Gelabil under Mouza Orang. The plaintiff 

claimed that in the year 2000, the defendants approached the plaintiff to allow 

him to open a tea shop on rent and accordingly the plaintiff constructed one 

room with CI sheet roof and bamboo fencing described in Schedule-C of the 

plaint and the plaintiff gave the same to the defendant on a monthly rent of Rs- 

100/- from 05.02.2000. The plaintiff also claimed that the defendant was paying 

the rent regularly. However since July 2012, the defendant stopped paying the 

rent. Being compelled the plaintiff issued an advocate notice dated 13-07-2011 

to the defendant asking the defendant to re-deliver vacant possession of 

Schedule-C land to him. Then the defendant with a malafide intention sent a 

Pleaders‟ reply dated 09-08-2011 claiming that the suit land is a government 

land belonging to PWD and that the Tea Stall was constructed him, denying the 

right, title and interst of the plaintiff over the suit land. 

5.         Case of the Defendants/Appellants: To the case of the plaintiff, the 

defendants filed the written statement and claimed that the Schedule-C land is a 

government land and not a part of 2 Kathas 14 Lechas of land covered by Dag 
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No-96 and Periodic Patta No-123 in the village Gelabil under Orang Mouza and 

also claimed that they never entered into any kind of tenancy with the plaintiff.  

6.        On the basis of the above pleadings, the ld Court below framed the 

following issues:- 

i) Whether there is any cause of action for the suit? 

ii) Whether the suit is maintainable in the present form? 

iii) Whether the suit is barred by the law of limitation? 

iv) Whether the suit is bad for non-joinder of necessary parties? 

v) Whether the plaintiff has right, title and interest over the 

suit land? 

vi) Whether the defendant is the tenant of the plaintiff? 

vii) Whether the defendant is defaulter in paying rent to the plaintiff? 

viii) Whether the defendant is the trespasser of the suit land? 

ix) Whether the schedule C land is a governmental land 

belonging to the PWD department? 

x) To what relief or reliefs, if any, the plaintiff is entitled to? 

7.         The ld trial Court considered the pleadings and evidences, both oral and 

documentary, adduced by both the sides and having heard the arguments 

advanced by both the sides, decreed the suit of the plaintiff by the impugned 

judgment and decree which is under challenge in this appeal. 

8.           It has already been mentioned that my ld predecessor in Title Appeal 

No-07/15 remanded this case to the ld Munsiff for limited purpose. My ld 

Predecessor vide order dated 17.03.2016 directed the ld Munsiff to issue fresh 

Advocate Commission to ascertain the status of the suit land as well as to 

determine the Issue No-V and IX by ascertaining the question of fact as to 

whether the schedule C land is a part of the patta land belonging to the plaintiff 

or is a government land. My ld Predecessor also directed the ld Munsiff to 

dispose of the suit in accordance with law within 6 months from the date of 

receipt of the record without taking further evidence.  

9.       The ld trial Court considered the pleadings and evidences, both oral and 

documentary, adduced by both the sides and having heard the arguments 
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advanced by both the sides, decreed the suit of the plaintiff by the impugned 

judgment and decree which is under challenge in this appeal. 

10.     Memorandum of Appeal: I have gone through the memorandum of 

appeal. It appears to me that the impugned judgment and decree of the ld 

Court below has been assailed on as many as 12 (twelve) grounds but for the 

sake of brevity, the grounds are not mentioned here rather the said grounds 

would be discussed issue wise at relevant time.    

11.       Points for determination: Considering all the aspects of law and facts 

and the memorandum of appeal in particular, the following point has been 

formulated for determination in this appeal- 

Whether the judgment and decree passed by the ld trial Court in 

the original suit is just and proper or needs any interference in 

this appeal ? 

12.   Discussion, Decision and Reasons thereof: The ld Counsels for 

both the sides have been heard and the evidence on record, both documentary 

and oral, relied on and led by both the sides, have also been carefully 

considered. The C/R of Title Suit No-07/2011 has also been meticulously gone 

into. The ld Court below while passing judgment after receiving the case record 

on remand specifically held that the decisions reached in the other issues in the 

instant suit in judgment and order passed in the suit on 19/10/2015 shall stand 

and that the plaintiff is also entitled to the reliefs as mentioned in that judgment. 

So, in my considered opinion, it would be apposite to specifically deal with the 

findings of the ld Court below on each and every issue which ultimately led the 

ld Court below to pass the judgment and decree which is challenged in this 

appeal.  

ISSUE NO-1: 

13.       It is well settled that „cause of action‟ means every fact which, if 

traversed, would be necessary for the plaintiff to prove in order to support the 

right to a judgment in his favour. In other words, cause of action arises when a 
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material fact is alleged by one party and the same is denied by the other. Here 

in this suit, the plaintiff claimed the suit land as his patta land. The plaintiff filed 

this suit claiming right, title and interest over the suit land and also alleged that 

that the defendant, who is his tenant, has defaulted in paying the monthly rents 

since July, 2012, whereas the defendant‟s contention is that the suit land, in 

which he is running shop, is a government land and that he is not a tenant of 

the plaintiff. The above assertions by the plaintiff and denials by the defendant 

involve a bundle of facts which require adjudication and hence there is cause of 

action of the suit. Hence this issue is decided in affirmative in favour of the 

plaintiff/respondent. The ld Court below has, thus, rightly decided the issue in 

affirmative. 

ISSUE NO-II: 

14.      To decide the aforesaid issue, I have perused the pleadings and evidence 

on record. The defendants/appellants in the W.S alleged that the suit is not 

maintainable in its present form but the reason for non-maintainability of the 

suit has not been mentioned. The ld Counsel for the defendants/appellants also 

did not raise this issue during his argument. I also don‟t find any other reason to 

question the maintainability of this suit. As such I concur with the ld Court below 

in holding that the suit is maintainable in its present form. Hence Issue No-II is 

decided in affirmative. 

                                          ISSUE NO-III:  

15.        Defendants/appellants claimed that the suit is not filed within the 

limitation period. The ld Court below rejected the contention of the 

defendants/appellants. It can be seen that the instant suit is filed inter alia 

claiming right, title and interest. The Plaintiff also stated that since 05.02.2000 

defendant took the possession of the suit land on rent @ Rs-100/- per month. It 

is alleged that in the year 2004, the plaintiff/respondent constructed RCC rooms 

in the suit patta land and also decided to construct RCC room over the suit land 

and requested the defendants/appellants to vacate the suit land on several 

occasions but the defendants/appellants did not vacate the suit land and 

stopped payment of monthly rent since July, 2011. The instant suit was filed on 
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20.10.2011. That means the suit was filed within the limitation period. 

Accordingly by concurring with the decision reached by the ld Court below, the 

issue in hand is decided in negative.  

ISSUE NO-IV 

16.          Defendants/appellants claimed that suit is bad for non-joinder of 

necessary parties as the plaintiff/respondent did not make the legal heirs of 

Lambu Daimari as party to the suit. The claim of the defendant as found from 

the WS is that he got the possessory right from Lambu Daimari. But nowhere it 

is stated by the defendants/appellants that Lambu Daimari is one of the co-

pattadar of the suit patta land. Hence legal heirs of Lambu Daimari can not be 

held to be necessary party in this suit. So, I am of the opinion that the ld Court 

below has rightly decided this issue. Accordingly issue in hand is decided 

negative. 

ISSUE NO-VI & VII: 

17.          These issues being related to each other, I find it proper to take up 

these issues together for discussion. The Court below decided issue no-VIII too 

along with the aforesaid issues. I would take up Issue No-VIII after deciding 

Issue No-V & IX. 

18.          The contention of the plaintiff/respondent is that since 05.02.2000, 

the defendants/appellants took the possession of the suit land on rent @ Rs-

100/- per month. The plaintiff‟s further contention is that in the year 2004 he 

constructed RCC rooms in the suit patta land and also decided to construct RCC 

room over the suit land and requested the defendants/appellants to vacate the 

suit land on several occasions but the defendants/appellants did not vacate the 

suit land. The plaintiff/respondent, ultimately being compelled, sent pleaders 

notice dated 13.07.2011 and asked the defendants  to deliver the possession of 

the suit land but the defendants stopped payment of monthly rent of Rs-100/- 

since the month of July 2011. Plaintiff/respondent further submitted that the 

appellants/defendants vide reply Pleaders notice dated 09-08-2011 claimed that 

the suit land is a government land belonging to PWD and that the Tea Stall was 
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constructed him, denying the right, title and interst of the plaintiff over the suit 

land. The contention of the appellants/defendants is that the suit land is 

government land and not a part of 2 Kathas 14 Lechas of land covered by Dag 

No-96 and Periodic Patta No-123 in the village Gelabil under Orang Mouza and 

also claimed that they never entered into any kind of tenancy with the plaintiff. 

19.        The ld Court below came to a conclusion that the defendants/appellants 

is the tenant of the plaintiff/respondent and that the defendants/appellants 

failed to pay rent to the plaintiff/respondent. The ld Court below, while coming 

to the aforesaid decision, mainly relied on the fact that the 

defendants/appellants did not submit any document in support of their claim 

that the suit land is a government land. The ld Court below also relied on a 

decision of Hon‟ble Gauhati High Court passed in Dharmeswar Barman -Vs- 

Deepjyoti Sarma and Ors [2007(2) GLT 976] in holding the 

defendants/appellants as defaulter. I have perused the aforesaid judgment and 

found that the fact of that case is not applicable in the instant suit. 

20.      It is apparent from the perusal of discussion of the ld Court below on the 

issues in hand that the ld Court below gave heavy weightage on examination-in-

chief of plaintiff‟s witnesses without giving much attention to the contradictions 

which arose during their cross-examinations and also did not look for 

corroboration through documentary evidences. But before proceeding to 

appreciate the evidence on record to decide the issues in hand, let me refer here 

the arguments advanced by the ld Counsels for both the sides vis a vis some 

case laws.  

21.  The ld Counsel for the appellants/defendants argued that the 

plaintiff/respondent has failed to prove that the appellant/defendant is tenant 

under the plaintiff/respondent and referred to the judgment of Hon‟ble Gauhati 

High Court as passed in  Din Dayal Agarwal -Vs- Ramesh Dhalani and Ors 

[2015(5) GLT 107]. In that case, the Hon‟ble Gauhati High Court held that the 

landlord, in order to get a decree of ejectment, shall have to prove the 

relationship of landlord and tenant. 
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22.    The ld Counsel for the appellants/defendants also referred to the 

judgment of Hon‟ble Gauhati High Court as passed in Jotsna Bala Das, legal 

heirs of Binod Ch. Das and Ors -Vs- Upen Medhi [2004(1) GLT 208], 

wherein the Hon‟ble Gauhati High Court held that if the suit premises don‟t fall 

within the Urban area, the provision of Assam Urban Area Rent Control Act are 

not applicable. Mere averment of the defendant in the written statement that he 

has been depositing rent in Court u/s-154 of the Rent Control Act can not bring 

the matter within the scope of Rent Control Act.  

23.    The ld Counsel for the appellants/defendants also referred to the 

judgment of Hon‟ble Gauhati High Court as passed in Mojibur Rahman -Vs- 

Jabed Ali and Ors [1996(1) GLT 272], wherein the Hon‟ble Gauhati High Court 

held that in order to succeed in a claim for eviction under the Assam Urban Area 

Rent Control Act, it is incumbent upon the plaintiff to establish the relationship 

of landlord and tenant. 

24.       On the other hand, the ld Counsel for the plaintiff/respondent submitted 

that the plaintiff/respondent has proved that the appellant/defendant is tenant 

under the plaintiff/respondent. The ld Counsel referred to the judgment of 

Hon‟ble Gauhati High Court as passed in Bhupati Bhushan Dey -Vs- Julphi 

Begum & Ors [2006(1) GLT 161]. In that case, the Hon‟ble Gauhati High Court 

held that in a suit for ejectment of tenant if the plaintiff fails to prove the 

relationship of landlord and tenant but proves his title, the Court has the 

discretion and jurisdiction to grant equitable and proper relief. 

25.         On the face of rival submissions, let me peruse the evidence on record. 

A bare perusal of the evidence of the plaintiff‟s side goes to show that there is 

no independent witness to the claim of the plaintiff/respondent of his tenancy 

agreement with the defendants/appellants. It needs to be noted here that it is 

stated in the plaint that the agreement between plaintiff and defendant for the 

suit shop was made in 05.02.2002. But during his cross examination, PW-1 

(plaintiff) deviated from that stand and admitted that the defendant Nagen 

constructed the tea stall sometime in 2003. Furthermore the plaintiff/respondent 

(PW-1) stated that the defendant/appellant was paying rent @ Rs-100/- per 
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month but he did not take receipt of payment of rent to him by the 

defendant/appellant. The plaintiff even failed to bring before the Court any 

independent witness who would state that he had seen the defendant/appellant 

paying rent to the plaintiff/respondent. Even PW-2, one of the relative of PW-1, 

admitted that he had not seen the defendant paying rent to the plaintiff.  

26.         It is further seen that that the plaintiff and his witnesses have deviated 

from the pleadings in as much as the witnesses admitted in their cross-

examination that the suit shop was constructed by the defendant himself, 

whereas in the pleadings and in the examination-in-chief on affidavit, the 

plaintiff (PW-1) claimed that the suit shop was constructed by him (i.e the 

plaintiff). It is clearly mentioned in Para No-4 of plaint and in Para No-3 of 

examination-in-chief of the plaintiff (PW-1) that the plaintiff constructed a shed 

with CI sheet roof and bamboo fencing and allowed the defendants to run the 

tea stall. But during cross-examination, PW-1 deviated from the aforesaid stand 

and admitted in no uncertain language that the suit room was constructed by 

the defendant/appellant Sri Nagen Biswas as per his instruction. PW-2 also 

admitted that the defendant/appellant constructed the suit room. Again PW-4, 

the son of plaintiff, claimed in his cross-examination that his father has 

constructed the suit room for the defendant.  

27.         Furthermore the defendant/appellant as DW-1 and his other witnesses 

deposed to the effect that the defendant/appellant is not a tenant under the 

plaintiff/respondent and that the defendant/appellant never paid any rent of suit 

shop to the plaintiff/respondent. It was the bounden duty of the 

plaintiff/respondent to prove his contention either by adducing reliable ocular 

evidences or by producing written document of tenancy agreement or any rent 

receipt but the plaintiff/respondent has failed to do so. Further the aforesaid 

contradictions in the evidences of plaintiff/respondent and his witnesses have 

also made the claim of the plaintiff/respondent doubtful. But all these material 

facts have not been considered by the ld Court below in coming to his decisions 

in the issues in hand. Therefore, the findings of the ld Munsiff on issue no-VI & 

VII are hereby reversed and set aside. It is, therefore, held that the 



SRI NAGEN BISWAS  &  ANR  -Vs-  SRI PUSPARAM BAISHYA  

Page 10 of 17                                                                                                         Title Appeal No.-08/2016 

 

defendant/appellant Sri Nagen Biswas is not tenant of the plaintiff/respondent 

and as such the defendant/appellant Sri Nagen Biswas is not defaulter in 

payment of rents to the plaintiff/respondent.  

ISSUE NO-V & IX: 

28.           The issues in hand are the vital issues issues in this appeal as the suit 

was remanded to the ld Court below mainly to determine these issues for 

ascertaining the question of fact as to whether the schedule C land is a part of 

the patta land belonging to the plaintiff/respondent or is a government land, by 

issuing fresh Advocate Commission. Accordingly the ld Court below appointed 

vide order dated 21.04.2016, Ld Advocate Mr Rajib Sarmah as Advocate 

Commissioner to find answers to the aforesaid questions with the help of Lat 

Mandal in presence of ld Counsels of both the parties. Then on 01.07.2016 the 

ld Advocate Commissioner submitted his report. But at the time of cross 

examination of Advocate Commissioner Mr Rajib Sarmah, ld Counsels for the 

both the sides raised objection on his report and agreed for  appointment of a 

new commissioner in order to ascertain as to whether Schedule- C land is a 

patta land or government land.  

29.       Considering the submission of ld Counsels of both sides and as the 

report of the commission was silent on some vital points, the ld Court below 

appointed Mr Philiman Baskey as new Advocate Commissioner to ascertain as to 

whether Schedule-C land is a patta land or government land, by directing the 

local Circle Officer to depute Lat Mandal/Kanangoo with the relevant chitha, map 

and scale to assist the Advocate Commissioner. Then the ld Advocate 

Commissioner submitted his report. The report of the Kanangoo was also 

received by the ld Court below from the Office of the Mazbat Circle Office.  

30.          Now let me consider the evidence of Advocate Commissioner and the 

Lat Mandal/Kanangoo vis a vis their reports submitted before the ld Court below. 

It is found that ld Advocate Commissioner, Mr Philiman Baskey, in his report 

dated 16.09.2016 (Ext-Tha), stated that he could not ascertain as to whether 

the suit room falls under the schedule land as more land was found by him than 

the land shown in the writ but he has also unequivocally mentioned in the report 
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that he did not find any government land between the village road and the patta 

land in the western side of the patta land. Further during cross-examination by 

the appellant/defendant, the Advocate Commissioner (CW-4) admitted that 

there is no government land in between the village road and the land of the suit 

dag. CW-4 also admitted that no road side reservation is made in the side of 

national High way and the village road.   

31.          Further the concerned Lat Mandal (CW-3) clearly stated in his report 

(Ext-Ta) that the tea stall of Sri Nagen Biswas (defandant/appellant) falls within 

the plot of land covered by Dag No-96 and Periodic Patta No-123 of village 

Gelabil, which is in the name of plaintiff/respondent Sri Pusparam Baishya and 

the said portion is within the requisite land for road side reservation. CW-3 

admitted during his cross-examination that land in which the tea stall of the 

defendant/appellant is situated should have been the road side reserved land. 

32.          So after the perusal of the reports of CW-3 (Lat Mandal) and CW-4 

(Advocate Commissioner), it becomes clear that the suit shop is situated within 

the suit dag and patta in the name of the plaintiff/respondent although as per 

the measurement taken during field inspection, the same should not have been 

within the patta land of the plaintiff/respondent rather the same should have 

been within the land for road side reservation. When this is the admitted 

position, it would be irrelevant to question the report of Commissioner and the 

Lat Mandal on some other aspects which arose during their cross-examination.      

33.            I have given careful attention to the arguments put forwarded by the 

ld Counsels for both sides. The arguments advanced by the ld Counsels for both 

the sides before the ld Court below have also been raised here, of course with 

some additional arguments germane to this appeal.  During argument Mr M.C. 

Narzary, the ld Counsel for the appellant/defendant submitted that no person is 

entitled to obtain a lease in respect of land within 35 feet from the centre line of 

public road. To this effect ld Counsel for the appellant/defendant referred to 

Rule-23 of the Assam Land and Revenue Regulation, 1886.  

34.      Rule-23 of the Assam Land and Revenue Regulation 1886 lays 

down as follows– 

        “(1) nothing in these rules shall entitle any person to obtain a lease in 
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respect of land within 35 feet of the centre line of a public road. Any person 

occupying or encroaching on such land shall be liable to ejectment under Rule 

18 of the Rules.  

Explanation- the expression “public road” includes (i) any road maintained by 

the State Government or by a local authority and (ii) any other road declared 

by the State Government to be a public road for the purpose of this rule.  

(2) Except under the general or special order of the State Government, no 

new periodic lease shall be issued in respect of land within one chain (66 

feet) of the 35 feet reservation from the centre line of the road maintained 

by the State Government”.  

35.        The Ld Counsel for the appellant/defendant, in support of his argument, 

also cited the judgment passed by Hon'ble Gauhati High Court in Assam 

Chemical Pharmaceutical Private Limited –Vs- State of Assam and 

another [2004(1) GLT 482 (Gau)]. In that case, the Hon‟ble Gauhati High 

Court, after taking into account Rule-23 of Settlement Rules under the Assam 

Land and Revenue Regulation 1886, passed an order to the effect that the 

respondent no-3 shall have to leave the space of 35 feet from the centre of A.K 

Azad Road for expansion of road, drainage, footpath etc. 

36.        The Ld Counsel for the appellant/defendant also cited the judgment 

passed by Hon'ble Gauhati High Court in Katrily Tariang -Vs- U. Resdrikson 

Lyngdoh & Ors [1984 (2) GLR 8]. In that case, the Hon‟ble Gauhati High Court 

held that the Civil Court has undoubted jurisdiction to try all suit of Civil nature 

except those the cognizance of which is either expressly or impliedly barred. The 

matters which are specifically set forth in clause (a) to (m) of section 154 of 

Assam Land and Revenue Regulation are matters within jurisdiction of revenue 

Court. These matters cannot be tried before a Civil Court. Further if a decision is 

made in purported exercise of power under any of the clause of section 154(1) 

of the Regulation or if the revenue authority acts without jurisdiction or any 

excess of its jurisdiction or with material irregularity causing injustice to the 

parties, the Civil Court will have undoubted jurisdiction to try the action even 

though it was purportedly made under Clause (a) to (m) of section 154 sub-

clause 1 of the regulation.  
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37.   On the other hand, Mr P. Sutradhar, the Ld Counsel for the 

plaintiff/respondent argued that the judgment passed by the Hon‟ble Gauhati 

High Court in Assam Chemical Pharmaceutical Private Limited –Vs- 

State of Assam and another [2004(1) GLT 482 (Gau)] is not applicable in the 

instant suit because Hon'ble High Court has ample power to pass order under 

Article 227 of the Constitution. The ld Counsel argued that the jurisdiction of the 

Civil Court is barred u/s-154 (1)(a) of Assam Land and Revenue Regulation. 

Section 154(1)(a) of Assam Land and Revenue Regulation 1886 specifically 

lays down that no Civil Court shall exercise jurisdiction in any of the 

following (a) question as to validity or effect of settlement, or as to 

whether the conditions  of any settlement  are still in force. 

38.         Ld Counsel for the respondent/plaintiff also referred to the judgment 

passed by the Hon'ble Gauhati High Court in Sri Produmnya Das 

Purkayastha- Vs- Sri Rajendra Kumar Das and Ors [(1990) 2 GLR 412]. In 

the said case plaintiff was granted annual patta in respect of the suit land and 

he was in a possession of the suit land and also he paid the land revenue. 

Lateron, the annual patta was held to be wrongly issued by the Asstt Settlement 

Officer and being aggrieved by the order passed by Asstt. Settlement Officer, 

one suit was filed in the Court of Munsiff Court in Nagaon for declaration of 

right, title and interest and confirmation of possession. The Court of Ld Munsiff, 

Nagaon decreed the said suit. An appeal was filed against the said judgment in 

the Court of Civil Judge, Nagaon but it was dismissed. Hence the said case was 

brought before the Hon‟ble Gauhati High Court and Hon‟ble Gauhati High Court 

held that the bar of section 154(1)(a) of Assam Land and Revenue Regulation 

1886 is applicable and held that the Court below were not justified in 

entertaining the suit and decreeing the same.  

39.      The Ld Counsel for the respondent/plaintiff argued that once patta is 

issued in the name of the plaintiff, it can not be cancelled by this Court and any 

grievance, with regard to the issuance of the patta in the name of plaintiff, can 

be raised before the appropriate authority i.e. the Board of Revenue.  

40.      The Ld Counsel for the respondent/plaintiff also referred to the judgment 

passed by the Hon'ble Gauhati High Court in Jenar Marak -Vs- Garo Hills 
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Autonomous District Council and Ors [2009 (4) GLT 611] in which Hon‟ble 

Gauhati High Court held that the patta cannot be cancelled as there is no 

provision for cancellation of patta in Assam Land and Revenue Regulation 1886 

which is applicable within the state of Meghalaya including GHADC. However the 

patta can be annulled subject to non-payment of land revenue. 

41.      The Ld Counsel for the respondent/plaintiff also argued that once annual 

patta is issued and until the same is cancelled, the annual patta is deemed to be 

renewed years after years. On this point Ld Counsel referred to the judgment 

passed in Puspendra Das and Ors -Vs- Binu Das and Ors [2004(1) GLT 

269] in which the Hon'ble Gauhati High Court held that “until annual patta is 

cancelled or notice of its renewal is given to patta holder by the authorities 

concerned, the holder of annual patta has good title”. 

42.      In Promod Hazarika & Or -Vs- Haren Das [2005 (SUPPL) GLT 453] 

the Hon‟ble Gauhati High Court held that once the title to the suit premises as 

claimed by the defendants held not established, the uncontroverted oral 

evidence of plaintiff with regard to specific terms of tenancy would permit a 

decree of eviction against defendant.  

43.         I have gone through all the case laws as brought to my notice during 

the argument. After considering all the above, I agree with the submission of 

the ld Counsel for the plaintiff/respondent that the decision in Assam Chemical 

Pharmaceutical Private Limited –Vs- State of Assam and another 

[2004(1) GLT 482 (Gau)] as referred to by the by the ld Counsel for the 

appellant/defendant is not applicable in the instant suit because the Hon'ble 

High Court has ample power to pass such order under Article 227 of the 

Constitution. Further this Court  (to be read as Civil Court) has hardly any scope 

to question the settlement given by the Settlement Officer on the face of clear 

bar imposed on the Civil Court u/s-154 (1)(a) of Assam Land and Revenue 

Regulation. Section 154(1)(a) of Assam Land and Revenue Regulation 1886 

specifically lays down that no Civil Court shall exercise jurisdiction in any of the 

following (a) question as to validity or effect of settlement, or as to whether the 

conditions  of any settlement  are still in force. Even if it is seen that the suit 

room should not have been within the patta land of the plaintiff/respondent 
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being falling with the area for road side reservation but this Court is 

handicapped on the face of bar imposed by section 154(1)(a) of Assam Land 

and Revenue Regulation, 1886. Further the decision of the Hon‟ble Gauhati High 

Court in Sri Produmnya Das Purkayastha- Vs- Sri Rajendra Kumar Das 

and Ors [(1990) 2 GLR 412] as referred to by the ld Counsel for the 

plaintiff/respondent makes it clear that the Civil Court has no jurisdiction to 

question the annual patta issued by the Asstt Settlement Officer. 

44.    Albeit the appellant/defendant did not raise any objection on the 

documents exhibited by the respondent/plaintiff except to the extent that the 

annual patta should not have been issued in the name of plaintiff/respondent of 

the suit land, same being falling with the range for road side reservation of a 

public road, but it is imperative to look at the documents by which the 

plaintiff/respondent has sought to establish his right, title and interest over the 

suit land. 

45.     As stated earlier, the case of the plaintiff/respondent is that the suit land 

(schedule C land) is the plot of the land covered by Dag No-96, PP No-123 of 

village Gelabill under Mouza-Orang District-Udalguri, Assam. To this effect the 

plaintiff/respondent has exhibited the annual khiraj Patta No-59 of village-

Gelabill, Mouza-Orang as Ext-1, which is in the name of plaintiff/respondent Sri 

Puspa Ram Baishya. The plaintiff/respondent has also exhibited the Certified 

Copy of Jamabandi of Dag No.96, P.P No-123 of village-Gelabill under Mouza- 

Orang District-Udalguri Assam as Ext-2, wherein it is specifically mentioned that 

the plot of land covered by Dag No-96, PP No-123 of village Gelabill under 

Orang Mouza District Udalguri Assam, is in the name of Puspa Ram Baishya i.e. 

the plaintiff/respondent. 

46.       I have also seen and perused the revenue paying receipts which are 

exhibited as Exhibit 3(1), Exhibit 3(2), Exhibit 3(3), Exhibit 3(4) and Exhibit 3(5) 

in connection with the plot of land covered by Patta No-123 of Gelabill village. 

47.       As stated earlier, the appellant/defendant claimed that the suit land is 

not a part of the land shown the schedule B of the plaint and that the suit land 

is government land but the appellant/defendant failed to adduce any 
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documentary evidence to prove that the suit land is government land. As per 

Section 101 of Indian Evidence Act, 1872, the burden of proof as to 

existence of certain facts lies on the person who asserts the existence of such 

facts. In this case, the defenadnt/appellant has failed to discharge his burden. 

48.        Unlike criminal cases, the standards of proof in civil cases are not based 

on „proof beyond reasonable doubt‟ rather it is based on the balance of 

probabilities. The ld Counsel for the respondent/plaintiff referred to a judgment 

of Hon‟ble Gauhati High Court passed in Sariar Ahmed -vs- State of Assam 

and Others [2009(1) GLT 324]. In that case, the Hon‟ble Gauhati High Court 

held that it is well settled law that in a Civil suit the plaintiff would not be 

expected to prove his pleaded case beyond any reasonable doubt but a high 

degree probability of the pleaded case would be enough to shift the onus of the 

defendant and if the defendant does not succeed in shifting back the onus, the 

plaintiff‟s burden of proof can safely deemed to have been discharged.  

49.        On the basis of what have been adumbrated above, it can be held that 

the respondent/plaintiff has been able to prove on the basis of balance of 

probabilities that he has right, title and interest over the suit land and also that 

the suit land is not a government land. So, I concur with the decisions arrived at 

by the ld Court below in issue no-V & IX. Hence, Issue No-V is decided in 

affirmative and Issue No-IX is decided in negative.   

ISSUE NO-VIII: 

50.         Admittedly the appellant/defendant Sri Nagen Biswas is in possession 

of the suit land. It has already been decided in the foregoing issues that the 

respondent/plaintiff has right, title and interest over the suit land and that the 

suit land is not a government land. It has also been decided that the 

appellant/defendant is not tenant of the respondent/plaintiff. So naturally in 

such circumstances, the possession of the suit land by the appellant/defendant 

amount to trespassing in the said land. So, I concur with the findings of the ld 

Court below and accordingly I have no hesitation to hold that the 
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appellant/defendant is a trespasser of the suit land. So, the issue is decided in 

affirmative. 

ISSUE NO-X: 

RELIEF (S) & O R D E R 

51.        On the basis of the decisions reached in the aforesaid issues, the appeal 

of the appellant/defendant is partly allowed on contest without costs and the 

impugned judgment and decree dated 06.10.2016 passed by the ld Munsiff, 

Udalguri, Assam in T.S No-07/2011 is hereby modified, with following modified 

reliefs in favour of the respondent/plaintiff- 

a) Declaration of right, title and interest of the respondent/plaintiff 

over the suit land as mentioned in Schedule-C of the plaint; 

b) Eviction of the appellants/defendants from the suit land; 

c) Vacant possession of the suit land as mentioned in schedule-C of 

the plaint in favour of the respondent/plaintiff & 

d) Permanent injunction against the appellants/defendants, their 

men, workers etc to the effect that they are prohibited from entering 

into the suit land. 

52.          Parties to bear their own costs.  

53.        Prepare decree accordingly within fifteen days. The operative part is 

pronounced in the open Court.  

54.         Send down the LCR (C/R of T.S No-07/2011) to the ld Munsiff, 

Udalguri with a copy of this judgment. 

55.            Given under my hand and seal of this Court on this 19th day of June, 

2017. 

                                                         (NUR MUHAMMAD ABDULLAH AHMED) 

                                                        Civil Judge, Udalguri, Assam 


